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Presiding Officer, and filing an appel-
late brief before the Commission if an 
appeal is taken by a party or review is 
ordered by the Commission in accord-
ance with § 1025.53 or § 1025.54, as appli-
cable, of these rules. 

(c) Response to petition to intervene. 
Any party may file a response to a pe-
tition for leave to intervene after the 
petition is filed with the Secretary, 
with particular reference to the factors 
set forth in paragraph (d) of this sec-
tion. 

(d) Ruling by Presiding Officer on peti-
tion. In ruling on a petition for leave to 
intervene, the Presiding Officer shall 
consider, in addition to all other rel-
evant matters, the following factors: 

(1) The nature of the petitioner’s in-
terest, under the applicable statute 
governing the proceedings, to be made 
a party to the proceedings; 

(2) The nature and extent of the peti-
tioner’s interest in protecting himself/ 
herself/itself or the public against un-
reasonable risks of injury associated 
with consumer products; 

(3) The nature and extent of the peti-
tioner’s property, financial or other 
substantial interest in the proceedings; 

(4) Whether the petitioner would be 
aggrieved by any final order which may 
be entered in the proceedings; 

(5) The extent to which the 
peititioner’s intervention may reason-
ably be expected to assist in developing 
a sound record; 

(6) The extent to which the peti-
tioner’s interest will be represented by 
existing parties; 

(7) The extent to which the peti-
tioner’s intervention may broaden the 
issues or delay the proceedings; and 

(8) The extent to which the peti-
tioner’s interest can be protected by 
other available means. 
If the Presiding Officer determines 
that a petitioner has failed to make a 
sufficient showing to be allowed to in-
tervene as a party, the Presiding Offi-
cer shall view such petition to inter-
vene as if it had been timely filed as a 
request to participate in the pro-
ceedings as a participant pursuant to 
paragraph (b) of this section. 

(e) Ruling by Presiding Officer on re-
quest. In ruling on a request to partici-
pate as a participant, the Presiding Of-
ficer, in the exercise of his/her discre-

tion, shall be mindful of the Commis-
sion’s mandate under its enabling leg-
islation (see 15 U.S.C. 2051 et seq.) and 
its affirmative desire to afford inter-
ested persons, including consumers and 
consumer organizations, as well as gov-
ernmental entities, an opportunity to 
participate in the agency’s regulatory 
processes, including adjudicative pro-
ceedings. The Presiding Officer shall 
consider, in addition to all other rel-
evant matters, the following factors: 

(1) The nature and extent of the per-
son’s alleged interest in the pro-
ceedings; 

(2) The possible effect of any final 
order which may be entered in the pro-
ceedings on the person’s interest; and 

(3) The extent to which the person’s 
participation can be expected to assist 
the Presiding Officer and the Commis-
sion in rendering a fair and equitable 
resolution of all matters in con-
troversy in the proceedings. 
The Presiding Officer may deny a re-
quest to participate if he/she deter-
mines that the person’s participation 
cannot reasonably be expected to assist 
the Presiding Officer or the Commis-
sion in rendering a fair and equitable 
resolution of matters in controversy in 
the proceedings or if he/she determines 
that the person’s participation would 
unduly broaden the issues in con-
troversy or unduly delay the pro-
ceedings. 

(f) Designation of single representative. 
If the Presiding Officer determines 
that a petitioner pursuant to para-
graph (a) of this section or a person re-
questing to participate pursuant to 
paragraph (b) of this section is a mem-
ber of a class of prospective intervenors 
or participants, as applicable, who 
share an identity of interest, the Pre-
siding Officer may limit such interven-
tion or participation, as applicable, 
through designation of a single rep-
resentative by the prospective interve-
nors or participants, as applicable, or, 
if they are unable to agree, by designa-
tion of the Presiding Officer. 

§ 1025.18 Class actions. 
(a) Prerequisites to a class action. One 

or more members of a class of respond-
ents may be proceeded against as rep-
resentative parties on behalf of all re-
spondents if: 
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(1) The class is so numerous or geo-
graphically dispersed that joinder of 
all members is impracticable; 

(2) There are questions of fact or 
issues of law common to the class; 

(3) The defenses of the representative 
parties are typical of the defenses of 
the class; and 

(4) The representative parties will 
fairly and adequately protect the inter-
ests of the class. 

(b) Composition of class. A class may 
be composed of: 

(1) Manufacturers, distributors, or re-
tailers, or a combination of them, of 
products which allegedly have the 
same defect, or 

(2) Manufacturers, distributors, or re-
tailers, or a combination of them, of 
products which allegedly fail to con-
form to an applicable standard, regula-
tion, or consumer product safety rule, 
or 

(3) Manufacturers, distributors, or re-
tailers, or a combination of them, who 
have themselves allegedly failed to 
conform to an applicable standard, reg-
ulation, or consumer product safety 
rule. 
When appropriate, a class may be di-
vided into subclasses and each subclass 
shall be treated as a class. 

(c) Notice of commencement. A com-
plaint issued under this section shall 
identify the class, the named respond-
ents considered to be representative of 
the class, and the alleged defect or non-
conformity common to the products 
manufactured, imported, distributed or 
sold by the members of the class. The 
complaint shall be served upon the par-
ties in accordance with § 1025.16. 

(d) Proper class action determination. 
Upon motion of Complaint Counsel and 
as soon as practicable after the com-
mencement of any proceedings brought 
as a class action, the Presiding Officer 
shall determine by order whether the 
action is a proper class action. It is a 
proper class action if the prerequisites 
of paragraph (a) of this section are met 
and if the Presiding Officer finds that: 

(1) The prosecution of separate ac-
tions against individual members of 
the respondent class might result in (i) 
inconsistent or varying determinations 
with respect to individual members of 
the class which might produce incom-
patible or conflicting results, or (ii) de-

terminations with respect to individual 
members of the class which would, as a 
practical matter, be dispositive of the 
interests of the other members who are 
not parties to the proceedings or would 
substantially impair or impede the 
ability of the absent members to pro-
tect their interests; or 

(2) The Commission has acted on 
grounds generally applicable to the 
class, thereby making appropriate an 
order directed to the class as a whole. 
In reaching a decision, the Presiding 
Officer shall consider the interests of 
members of the class in individually 
controlling the defense of separate ac-
tions, the extent and nature of any pro-
ceedings concerning the controversy 
already commenced against members 
of the class, the desirability or undesir-
ability of concentrating the litigation 
in one adjudication, and the difficulties 
likely to be encountered in the man-
agement of a class action, as well as 
the benefits expected to result from the 
maintenance of a class action. 

(e) Revision of class membership. Upon 
motion of any party or any member of 
the class, or upon the Presiding Offi-
cer’s own initiative, the Presiding Offi-
cer may revise the membership of the 
class. 

(f) Orders in conduct of class actions. In 
proceedings to which this section ap-
plies, the Presiding Officer may make 
appropriate orders: 

(1) Determining the course of the pro-
ceedings or prescribing measures to 
prevent undue repetition and promote 
the efficient presentation of evidence 
or argument; 

(2) Requiring (for the protection of 
the members of the class, or otherwise 
for the fair conduct of the action) that 
notice be given, in such manner as the 
Presiding Officer may direct, of any 
step in the action, of the extent of the 
proposed order, or of the opportunity 
for members to inform the Presiding 
Officer whether they consider the rep-
resentation to be fair and adequate, or 
of the opportunity for class members 
to intervene and present defenses; 

(3) Requiring that the pleadings be 
amended to eliminate allegations con-
cerning the representation of absent 
persons; or 

(4) Dealing with other procedural 
matters. 

VerDate Nov<24>2008 15:16 Feb 23, 2010 Jkt 220052 PO 00000 Frm 00083 Fmt 8010 Sfmt 8010 Q:\16\16V2 ofr150 PsN: PC150



74 

16 CFR Ch. II (1–1–10 Edition) § 1025.19 

The orders may be combined with a 
prehearing order under § 1025.21 of these 
rules and may be altered or amended as 
may be necessary. 

(g) Scope of final order. In any pro-
ceedings maintained as a class action, 
any Decision and Order of the Pre-
siding Officer or the Commission under 
§ 1025.51 or § 1025.55, as applicable, 
whether or not favorable to the class, 
shall include and describe those re-
spondents whom the Presiding Officer 
or the Commission finds to be members 
of the class. 

(h) Notice of results. Upon the termi-
nation of any adjudication that has 
been maintained as a class action, the 
best notice practicable of the results of 
the adjudication shall be given to all 
members of the class in such manner as 
the Presiding Officer or the Commis-
sion directs. 

§ 1025.19 Joinder of proceedings. 
Two or more matters which have 

been scheduled for adjudicative pro-
ceedings and which involve similar 
issues may be consolidated for the pur-
pose of hearing or Commission review. 
A motion for consolidation may be 
filed by any party to such proceedings 
not later than thirty (30) days prior to 
the hearing and served upon all parties 
to all proceedings in which joinder is 
contemplated. The motion may include 
a request that the consolidated pro-
ceedings be maintained as a class ac-
tion in accordance with § 1025.18 of 
these rules. The proceedings may be 
consolidated to such extent and upon 
such terms as may be proper. Such con-
solidation may also be ordered upon 
the initiative of the Presiding Officer 
or the Commission. Single representa-
tives may be designated by represented 
parties, intervenors, and participants 
with an identity of interests. 

Subpart C—Prehearing Proce-
dures, Motions, Interlocutory 
Appeals, Summary Judg-
ments, Settlements 

§ 1025.21 Prehearing conferences. 
(a) When held. Except when the pre-

siding officer determines that unusual 
circumstances would render it imprac-
tical or valueless, a prehearing con-

ference shall be held in person or by 
conference telephone call within fifty 
(50) days after publication of the com-
plaint in the FEDERAL REGISTER and 
upon ten (10) days’ notice to all parties 
and participants. At the prehearing 
conference any or all of the following 
shall be considered: 

(1) Petitions for leave to intervene; 
(2) Motions, including motions for 

consolidation of proceedings and for 
certification of class actions; 

(3) Identification, simplification and 
clarification of the issues; 

(4) Necessity or desirability of 
amending the pleadings; 

(5) Stipulations and admissions of 
fact and of the content and authen-
ticity of documents; 

(6) Oppositions to notices of deposi-
tions; 

(7) Motions for protective orders to 
limit or modify discovery; 

(8) Issuance of subpoenas to compel 
the appearance of witnesses and the 
production of documents; 

(9) Limitation of the number of wit-
nesses, particularly to avoid duplicate 
expert witnesses; 

(10) Matters of which official notice 
should be taken and matters which 
may be resolved by reliance upon the 
laws administered by the Commission 
or upon the Commission’s substantive 
standards, regulations, and consumer 
product safety rules; 

(11) Disclosure of the names of wit-
nesses and of documents or other phys-
ical exhibits which are intended to be 
introduced into evidence; 

(12) Consideration of offers of settle-
ment; 

(13) Establishment of a schedule for 
the exchange of final witness lists, pre-
pared testimony and documents, and 
for the date, time and place of the 
hearing, with due regard to the conven-
ience of the parties; and 

(14) Such other matters as may aid in 
the efficient presentation or disposi-
tion of the proceedings. 

(b) Public notice. The Presiding Offi-
cer shall cause a notice of the first pre-
hearing conference, including a state-
ment of the issues, to be published in 
the FEDERAL REGISTER at least ten (10) 
days prior to the date scheduled for the 
conference. 
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